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OPINION

The issue we are called upon to address in this appeal is whether the trial court erred by
denying the Defendant post-conviction relief based on its findings that the Defendant entered his
guilty pleafreely and voluntarily with the efective assistance of counsel. The procedural history
behind this appeal is not, however, so easily stated.

On May 8, 1998, the Defendant pleaded guilty to one count of escape. According to the
presentation of facts as stated at the guilty pleahearing, the Defendant was a prisoner housed at the
prison in Hardeman County when he left the prison on July 26, 1997. He was found several hours
later about a mile or two from the prison.



At the time the Defendant escaped, he was serving Shelby County sentences for rape and
aggravated burglary. Sentencing for the escape conviction wasinitialy delayed at the Defendant's
request due to the pendency of a post-conviction petition filed regarding the Shelby County
convictions. The Defendant had filed a petition seeking post-conviction relief from the Shelby
County convictions asserting that his guilty pleas shoud be set aside because he believed when he
entered the pleasthat hewould be éligiblefor parole after serving thirty percent of his sentencesfor
two counts of rape. He alleged that he discovered at the prison reception center that he would be
required to serve one hundred percent of those sentences. He wanted to delay sentencing for the
escape conviction becauseif his post-conviction petition was successful, he would be sentenced as
aRange | offender rather than as a Range 11 offender.

When the time for sentencing on the escape charge arrived, the Defendant's post-conviction
petition had not yet been resolved,' and defense counsd did not request another continuance. On
September 25, 1998, the Defendant was sentenced as a Range Il offender to forty months
imprisonment, consecutive to the sentences he was then serving for rape and aggravated burgl ary.
He subsequently filed apro se motion to withdraw his guilty plea pursuant to Tennessee Rule of
Criminal Procedure 32(f), aleging that he had involuntarily entered the plea. The trial court
appointed counsel and held an evidentiary hearing on February 26, 1999. In an order filed March
3, 1999, thetrial court found that the Defendant's pleawas "freely and voluntarily entered,” that the
Defendant failed to establish grounds of "manifest injustice" which would justify grantinghismotion
to withdraw the guilty plea, that the Defendant's petition "is more properly styled and should be
classified asaPost-Conviction Relief Petition,” and that the Defendant was not denied the effective
assistance of counsel. Accordingly, it dismissed the petition.

Instead of filing a notice of appeal from the trial court's order of dismissal, the Defendant
filed apro se petition for post-conviction relief on April 1, 1999, which the trial court summarily
dismissed on May 4, 1999. In its order, the trial court noted that the Defendant's post-conviction
petition raised the same issues regarding the Defendant's guilty plea that had been previously
determined by the court. It then stated that the petition should be dismissed pursuant to Tennessee
Code Annotated section 40-30-202(c), which provides, "If aprior petition has been filed which was
resolved on the merits by acourt of competent jurisdiction, any second or subsequent petition shall
be summarily dismissed.” The Defendant then filed apro senotice of appeal from that dismissal on
May 12, 1999. Thereafter, therecord wasprepared and submitted to thisCourt. The Defendant filed
a pro se brief, asking us to address on the merits his allegations of ineffedive assistance and the
involuntariness of the plea. However, an appea from the trial court's summary dismissal of the
Defendant’s second petition for post-conviction relief would not allow usto addressthe Defendant's
issues on the merits. It would merely present us with the issue of whether the trial court erred in
summarily dismissing the petition.

lThe Defendant was ultimately unsuccessful on his post-conviction petition in the trial court. T he matter is
currently pending on appeal before this Court.
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By order filed on April 12, 2000, this Court noted tha proper procedure in this case called
for appointed counsd to timely file a notice of appea from the trial court's initial denial of the
Defendant's "Motion to Withdraw Guilty Plea," which did not occur. We then stated,

Nevertheless, given the trial court's finding that petitioner's "Motion to Withdraw
Guilty Plea" and "Petition for Post-Conviction Relief" contained the same factual
allegations, we conclude it is "in the interest of justice" to waive the filing of the
notice of appeal in this matter pursuant to T.R.A.P. 4. Therefore, this appeal of the
trial court's denial of post-conviction relief isnow properly before us and the record
sufficient to afford full review of petitioner's claims.

We ordered the Defendant's appointed counsel to file a brief with this Court, which counsel did.
Thus, we will now consider the Defendant’s claims on the merits.

We first acknowledge that the Defendant's original "Motion to Withdraw Guilty Plea" was
properlytreated asapetition for post-convictionrelief. Tennessee Rule of Criminal Procedure 32(f)
provides as follows:

A motionto withdraw apleaof guilty may be madeupon ashowing by the defendant
of any fair and just reason only before sentence isimposed; but to correct manifest
injustice, the court after sentence, but before the judgment becomes final, may set
aside the judgment of conviction and permit the defendant to withdraw the plea.

The Defendant filed his motion on October 23, 1998, which was after sentencing but before the
judgment became final. However, a hearing on the motion was not held until February 26, 1999.
Asageneral rule, thejudgment of atrial court becomesfinal thirty daysafteritsentry unlessatimely
notice of appeal or aspecified post-trial motionisfiled. Statev. Pendergrass 937 SW.2d 834, 837
(Tenn. 1996); Tenn. R. App. P. 4(a), (c). After ajudgment becomesfinal, thetrid court generdly
iswithout jurisdiction to amend it. Statev. Moore, 814 SW.2d 381, 382 (Tenn. Crim. App. 1991).
A judgment beyond the jurisdiction of the court isvoid. Pendergrass 937 S.W.2d at 837. In State
v. Kawaski Devel Taylor, No. W1998-006560-CCA-R3-CD, 2000 WL 279893 (Tenn. Crim. App.,
Jackson, Mar. 10, 2000), this Court held that the filing of amotionto withdraw apleaof guilty does
not suspend the timewithin which a judgment of conviction based on a guilty plea becomesfiral.
Id. at *2. Thus, when the trial court held the evidentiary hearing on the Defendant's motion on
February 26, 1999, it was without jurisdiction to alter or amend its judgment because the judgment
had become final. Accordingly, allowing the Defendant to withdraw his guilty plea was not an
option properly before the trid court.

However, the tria court could properly treat the Defendant's motion as a petition for post-
convictionrelief. InArcherv. State 851 SW.2d 157 (Tenn. 1993), our supreme court stated,”If the
petition is, in fact, a request for relief that may be granted only pursuant to the post-conviction
statutes, a court may properly treat that petition as a petition for post-convictionrelief.” 1d. at 164.



Becausethe Defendant's motion wasnot heard until well after the judgment of conviction wasfinal,
relief from his conviction was only available through the post-conviction statutes.

Relief under our Post-Conviction Procedure Act will be granted when the conviction or
sentence is void or voidable because of the aridgement of any right guaranteed by either the
Tennessee Constitution or the United States Constitution. Tenn. Code Ann. 840-30-203. InGideon
v. Wainwright, 372 U.S. 335 (1963), the United States Supreme Court held that the Sixth
Amendment right to counsel was "'so fundamental and essential to afair trial . . . that it is made
obligatory upon the States by the Fourteenth Amendment.™ 1d. at 340 (quoting Bettsv. Brady, 316
U.S. 455, 465 (1942)). Thisright to counsel includes the right to effective counsel. Strickland v.
Washington, 466 U.S. 668, 686 (1984). Also, the Supreme Court has said that, in order to pass
constitutional muster, aguilty pleamust be voluntarily, understandingly, and intelligently entered.
SeeBrady v. United States, 397 U.S. 742, 747 n.4 (1970); Boykinv. Alabama, 395 U.S. 238, 243-44
(1969). InNorth Carolinav. Alford, 400 U.S. 25 (1970), the Supreme Court stated, " The standard
wasand remainswhether the plearepresentsavoluntary and intelligent choice among thealternative
courses of action open to the defendant.” Id. at 31. Thus, the Defendant would be entitled to post-
conviction relief if he was denied the effective assistance of counsd at trial or if his plea was
involuntary.

On appeal, the Defendant essentially argues that his guilty pleawas involuntary because of
the ineffective assistance of his counsel. He asserts that "his attorney gave him no option but to
plead guilty.” To determine whether counsel provided effective assistance at trid, the court must
decide whether counsel’ s performance was within the range of competence demanded of atorneys
incriminal cases. Baxter v. Rose 523 S.W.2d 930, 936 (Tenn. 1975). To succeed on a claimthat
his counsel was ineffective at trial, a defendant bears the burden of showing that his counsel made
errors so serious that he was not functioning as counsel as guaranteed under the Sixth Amendment
and that the deficient representation prejudiced the defendant, resulting in a failure to produce a
reliable result. Strickland, 466 U.S. at 687; Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993);
Butler v. State, 789 S.W.2d 898, 899 (Tenn. 1990). To satisfy the second prong, the defendant must
show areasonable probability that, but for counsel’ s unreasonabl e error, the fact finder would have
had reasonabl e doubt regarding thedefendant’ sguilt. Strickland, 466 U.S. at 695. Thisreasonable
probability must be “sufficient to undermine confidence in the outcome.” Harris v. State 875
S.W.2d 662, 665 (Tenn. 1994).

Thistwo-part standard of measuring ineffective assigance of counsd also appliesto clams
arising out of the pleaprocess. Hill v. Lockhart, 474 U.S. 52, 58 (1985). The prejudice requirement
is modified so that the defendant “must show that there is a reasonable probability that, but for
counsel’ s errors he would not have pleaded guilty andwould haveinsisted on goingtotrial.” 1d. at
59.

When reviewing trid counsel’ s actions, this Court should not use the benefit of hindsight to
second-guesstrial strategy and criticize counsel’ stactics. Hellard v. State 629 SW.2d 4, 9 (Tenn.




1982). Counsdl’ salleged errors should be judgedat the timethey were madein light of all factsand
circumstances. Strickland, 466 U.S. at 690; see Cooper 849 S.W.2d at 746.

If afforded apost-conviction evidentiary hearing bythetrial court, adefendant must do more
than merely present evidence tending to show incompetent representation and prejudice; he or she
must prove his or her factual allegations by clear and convinang evidence. Tenn. Code Ann. §
40-30-210(f). When an evidentiary hearing is held, findings of fact made by that court are
conclusive and binding on this Court unless the evidence preponderates against them. Tidwell v.
State, 922 S.W.2d 497, 500 (Tenn. 1996); Cooper, 849 SW.2d at 746 (citing Butler, 789 SW.2d
at 899).

At the evidentiary hearing, the Defendant testified that he gave his trial counsel, Ricky
Griggs, the names and addresses of two witnesseswhom he wanted Mr. Griggsto call on his behalf
in this matter. One witness was from Memphis and the other witness was from the state of
Washington. The Defendant stated that Mr. Griggstold him that he did not contact these witnesses
and did not plan to contact them because "he didn't feel therewas any need to.” The Defendant did
not say what the substance of the withesses' testimony would have been. The Defendant dso
testified that Mr. Griggsinformed him "tha he had no desiretotry acase. . . that hefelt that he had
no chance, that he can't winit."

The Defendant admitted that he pleaded guilty to the offense and that he told the trial court
when he did that he knew what he was doing, but he said that he felt he had no option but to enter
theplea. He said that after initial conversations, he did not hear from his counsel again until shortly
before the scheduled trial date and that there was "no way to prepare a defense in a week or two
weeks." He said that his counsel told him the judge would not grant another continuance. He
testified, however, that he wanted to take his caseto trial in spite of the advice of his attorney that
it wasin his best interest to enter aplea.

In addition, the Defendant complained that Mr. Griggs did not show him the indictment and
that Mr. Griggs did not gi ve him enough advance notice of the sentencing hearing. He stated that
he wanted to have witnessestestify at the sentencing hearingand write letterson hisbehalf. Hesaid
that these witnesses would have been ade to testify about his character and "other mitigating
factors."? Because hiscounsel did not talk to himuntil aday and ahalf beforesentencing, hedid not
have the opportunity to have his witnesses attend.

On cross-examination, the Defendant testified that he had enough college credits to be
classified a junior in college. He said that he told the trial judge at the plea hearing that he
understood what he was doing when he entered the plea. He admitted that he did not tell the trial

2I n order for a petitioner to establish that he has suffered prejudice by his attorney's failure to call a witness,
the petitioner must have this witness testify at the post-conviction hearing. Black v. State, 794 S\W .2d 752, 757-58
(Tenn. Crim. App. 1990). “Itiselementary that neither atrial judge nor an appellate court can speculate or guess on the
questionof whether further investigation would have rev ealed awitness or what that witness'testimony might have been
if introduced by defense counsel.” |d. at 757.

-5



judge at hispleahearing that he was unabl e to present witnesses and proof because histrial counsel
would not contact any witnesses. He also admitted that he was aninmate at thecorrectional facility
in Hardeman County when he left that facility without permission and was found eighteen hours
later. When asked about what proof these withesses would have been able to offer or what type of
defense he had to the charge of escape, the Defendant invoked his Fifth Amendment privilege
against self-incrimination.

TheDefendant'strial counsel, Ricky Griggs, testifiedthat he met with the Defendant onthree
occasions. He visited the Defendant on March 27, 1998, which was about a month after he had
received the names and addresses of the two witnesses the Defendant wanted called. At that time,
thetwo discussed the witnesses, and Mr. Griggstold the Defendant that in hisopinion, thewitnesses
were not relevant to the escape charge because they had no knowledgeabout that event. Mr. Griggs
said that the Defendant indicated to him that thewitnesses had information regarding the underlying
offenses from Shelby County for which the Defendant wasincarcerated in Hardeman County. Mr.
Griggs further testified that the Defendant agreed not to call the witnesses.

Mr. Griggstesti fied that the escape char ge against the Defendant presented a simple factual
situation. He said that the Defendant was supposed to be in the jail facility, and he was not there.
Hesaid heinformed the Defendant that even if hisunderlying convictionswereillegal, that was not
adefenseto escape. Mr. Griggstold the Defendant that it was in his best interest to enter a guilty
plea, but that the decision was the Defendant's. He testified, "I, at all times, advised him and told
him it was his decision with regard to what he wanted to do. And when he decided to enter the plea
in May, it till was hisdecision at that time. | never exerted any force or anything of that nature to
convince him to enter the plea.”

Mr. Griggstestified that he asked thetrial court to defer sentencing because of thependency
of the Defendant's post-conviction petition and that the prosecutor and thetrial court agreed to delay
sentencing. However, when the sentencing date arrived and the matter had not been resolved, Mr.
Griggs did not request a further continuance. He said, "[1]n my opinion, the court would not grant
those continuances, because it had been on the court's docket for amost ayear at that time."

Thetranscript of the plea hearing, which was made an exhibit, revealed that the Defendant
told thetrial court at that time that he knew what he was doing and that he was voluntarily entering
the guilty plea. Hedso tedtified that hewas satisfied with the representati on of hisattorney. After
hearing thistestimony, thetrial court specifically found that Mr. Griggs did not force the Defendant
to plead guilty to the offense and that the alleged witnesses on behalf of the Defendant would not
have established a defense to escape. It then ruled that the Defendant received effective assistance
of counsel and that he voluntarily entered the guilty plea.

We conclude that the evidence does not preponderate against these findings. Mr. Griggs
informed the Defendant that he should plead guilty, but he did not force the Defendant to plead
guilty. Therewasno evidencethat the Defendant had afeasible defense to thecharge of escape. We
cannot find that Mr. Griggs was performing below the range of competence of attorneys by
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informing the Defendant that he should plead guilty to the offense under these facts. Moreover, the
Defendant wasinformed of hisrightsat the pleahearing, and heindicatedthat he was plead ng guilty
of hisown freewill. Although the Defendant may havebelieved that sentencing would be delayed
until after the resolution of his post-conviction petition on the Shelby County charges, he did not
complain of that at the evidentiary hearing. His only complaint regarding sentencing was that his
attorney did not give him enough notice for imto have witnessesthereto testifyon hisbehalf. This
complaint doesnot show that the Defendant wasforced to plead guilty totheoffense. Accordingly,
the Defendant has not proven by clear and convincing evidence tha he would not have pleaded
guilty but for counsel's alleged errors.

The judgment of the trial court denying post-conviction relief is affirmed.

DAVID H. WELLES, JUDGE



